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1.0 PURPOSE

The purpose of this policy is to establish a program to resolve disputes between employees or
employees and those who receive services from the Department. This will offer employees
and others affected by decisions of the Department a means of resolving conflicts to avoid
potentially negative personnel actions or costly litigation.

2.0 POLICY

It is the policy of the Department of Public Safety to encourage the use of Alternative Dispute
Resolution (ADR) whenever possible to address conflicts before they become a serious
detriment to the operations of the Department. With the consent of the disputants, a method of
alternative dispute resolution may be used to resolve certain complaints or conflicts in a fair,
impartial and timely manner. ADR is intended to facilitate communications between the
disputants in an appropriate setting and lead to fast, less expensive and more productive
results in eliminating workplace disputes. However, ADR is not appropriate to resolve all types
of conflicts and complaints.

3.0 APPLICABILITY
This policy is applicable to all employees and clients of the Department of Public Safety (DPS).
4.0 REFERENCES

A. Governmental Dispute Prevention and Resolution Act (section12-8A-1 NMSA) - as
amended 2007.

B. New Mexico Mediation Procedures Act.
5.0 DEFINITIONS

A. ADR - Alternate Dispute Resolution (mediation, facilitation, settlement conferences,
arbitration, etc.) for purposes of this policy will be limited to mediation.

B. ADR Coordinator — An individual appointed by the DPS Cabinet Secretary to oversee
the program.

C. Client — A person, other than an employee, who requests or receives services from
DPS.

D. Complainant - A DPS employee making a verbal or written objection to actions of a
coworker or to the terms or conditions of employment which are available for grievance.
Also includes clients making a verbal or written objection to the administrative actions of
the department or actions of a DPS employee.

E. DPS — Department of Public Safety.

F. Employee — A person who does work for, receives wages from, or whose work is under
the direct control and supervision of DPS. For purposes of this policy, the term
employee includes term, probationary, temporary, permanent, and exempt positions,
but does not include independent contractors who perform work for DPS.
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G. Mediator — A supervisory level employee who has obtained the required forty (40)
hours of mediation training and is a neutral party who acts to encourage and facilitate
the resolution of the dispute.

6.0 PROCEDURE

A. General Guidelines

1.

Mediation will be available for use as a conflict resolution tool only where the dispute
is of a nature which is grievable as allowed by State Personnel Board rules,
departmental policy, or governing union contracts. Only disputes which are of such
a significant nature as to require intervention will be submitted to mediation. This
determination shall be made by the ADR coordinator in consultation with the
grievant’s supervisor and other parties with legitimate interest in the dispute. The
complainant will receive a Pre-Mediation Questionnaire to determine whether or not
the mediation process can fulfill his or her need. This can help identify and clarify
issues. The Pre-Mediation Questionnaire will be turned into the ADR Coordinator
who can review the matter in dispute and determine if mediation is the most effective
method to a resolution.

Depending on the nature of the dispute and the parties involved, an interested party
may contact his or her supervisor to request mediation. If the dispute is with his or
her supervisor, the interested party may contact the next level supervisor. When a
next level supervisor is not available the ADR coordinator may be contacted directly.

. The ADR program will operate in accordance with State Personnel Board Rules,

departmental policies, and union contracts, but shall not be in conflict with any due
process rights of the participants. The ADR program shall not infringe on any
procedural rights guaranteed to an employee of DPS through its departmental
policies, statutory obligations or union contractual commitments.

B. Procedural Steps

1.

Upon receipt of a verbal or written objection to actions of an employee the
supervisor receiving the objection will consult with the ADR coordinator who will
make an initial determination as to whether the acts complained of should be
mediated. This will include a review of relevant personnel rules, departmental
policies, and statutory regulations to determine any administrative and/or legal
prohibitions.

Mediation shall not be available for any complaints (1) alleging threats, violence,
intimidation, physical touching, assault or retaliation involving any of the
aforementioned conduct; or (2) in any situation where either of the disputants has
previously been counseled or disciplined for the same or similar acts currently under
dispute or (3) in any situation where either of the disputants has previously entered
into a mediation agreement involving the same or similar acts currently under
dispute.

If the acts complained of will be mediated the ADR coordinator shall consult with the
individual raising the complaint to explain the mediation process and determine the
complainant’s willingness to mediate. If the complainant is willing to have his or her
complaint mediated, then the ADR coordinator will contact the individual named in
the complaint, explain the mediation process and determine if that individual is
willing to participate in mediation.

If all parties agree to attempt mediation the ADR coordinator will assign the case.
Case assignment will be made based on the complexity of the issues at dispute and
the relative experience of available mediators.

ADM:50

DPS POLICY MANUAL Page 2 of 4



ALTERNATIVE DISPUTE RESOLUTION

5. Because mediation is a voluntary process, if all parties to the dispute do not agree to
participate in mediation the ADR coordinator shall refer the conflict to the appropriate
administrative process, e.g. general grievance procedure, sexual and racial
harassment and retaliation process or supervisory action.

In mediation, the mediator is not authorized to make decisions or force a decision on
any party to the dispute. The role of the mediator includes, but is not limited to,
assisting the parties to identify issues, fostering joint problem solving and exploring
settlement opportunities. The mediator shall not provide counseling, therapy or legal
advice to either party during the mediation process. If, however, the mediator believes
that either party does not understand how an agreement may adversely affect either
parties’ rights or obligations, then the mediator should bring this issue to the attention of
all parties involved.

Attorneys representing the parties are not allowed to be present during the mediation
process. The process is intended to eliminate the costs, stressful emotions and delays
of litigation. The ADR process does not determine legal, fault or factual issues. The
focus of the process is to assist the parties in arriving at a collaborative solution to their
issues that will determine their future course of action.

B. Roles and Responsibilities

1. DPS Cabinet Secretary — Responsible for providing resources to administer the
program, including initial mediator skills training and any future training needed to
keep mediators proficient as well as encouraging the use of the Alternative Dispute
Resolution Program by DPS employees and its clients.

2. ADR Program Coordinator — Monitors the use of the ADR Program within the
Department; ensures proper training for all mediators who conduct mediation within
DPS, serves as a resource for information, manages the procedural details of the
mediation process, and makes case assignments to mediators from the roster of
mediators.

3. Mediators — Will be an impartial third party preferably outside of the employees’
district or bureau. The mediator, who has no authority to force a solution, helps
parties to communicate and to work out a solution to their problem.

4. Supervisors and Managers — Responsible for supporting the ADR Program by using
the Program themselves and encouraging employees to use the ADR process. Keep
subordinates informed about mediation through training, handouts, brochures, staff
meetings, etc. Training on the ADR Program will also become part of the new
employee orientation.

5. Employees — Will receive information from supervisors and consider mediation as an
alternate form of resolution in disagreements or disputes that arise in the workplace.

C. Stages of the Mediation Session

1. Opening Statement — After review of the case, mediators will open the session with
an explanation of the mediation process. The Agreement to Mediate and
Confidentiality Agreement will be signed by all parties.

2. Uninterrupted Time - Each party takes a turn speaking about anything that is
relevant to the situation/complaint.

3. The Exchange - The discussion begins. Employees explain why they are upset and
may make demands. The mediators keep the discussion in bounds, making sure
each person is heard and is protected. The mediators maintain civilized debate,
moderate discussion, help set the agenda, smooth out interpersonal conflict, insure
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all participants feel comfortable speaking, and keep the negotiations going, helping
to achieve closure. Separate meetings called “caucuses” sometimes may occur
between the mediator and an individual party at anytime during the session.

4. Setting the Agenda - Discussions shifts toward the future. The parties agree on
issues that need to be resolved.

5. Building the Agreement - The parties work through each issue on the agenda
generating a number of ideas, adjusting and testing the alternatives to come up with
a workable solution. In some cases the mediators may play a more active role in
helping to come up with solutions, in others the parties are able to come up with their
own solutions.

6. Writing the Agreement - If the parties are able to settle their differences, the
mediator writes a formal agreement (The Mediation Agreement) containing those
decisions and forwards it to the ADR Coordinator. Everyone present signs the
agreement and takes a copy home. If the parties cannot agree or come up with a
solution, a Statement of Non-agreement will be signed. The grievance process will
then continue by respective State Personnel Board rules, departmental policy, or
union contract.

7. Closing - The mediators collect all notes and writings, other than signed documents,
and destroy them. All signed documents are forwarded to the ADR Coordinator.

7.0 ATTACHMENTS

Agreement to Mediate

Confidentiality Agreement

Disclosure of Mediator Conflicts of Interest

Mediation Agreement - Statement of Non-Agreement

moOoO w>»

Pre-Mediation Questionnaire
8.0 APPROVAL

APPROVED BY:___s/John Denko DATE: _January 26, 2009
DPS Cabinet Secretary
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		NOTE: This Questionnaire is for your use in preparing for mediation. Do not submit it to mediators.



		



		This is a tool for self-assessment, not for the mediator’s judgment.  Success in mediation is dependent upon preparation.  Your answers determine whether the mediation process can fulfill your need.  The mediation process is about compromise.



		



		The process of coming up with answers to these questions may stimulate new avenues of thought.  Taking the time to reflect on your answers to these questions, before you see the mediator, may help you see why you are on this particular path.  You may share this with the other party if you wish



		



		Within your understanding, briefly, what are the issues in dispute?



		a. 

		     



		b. 

		     



		c. 

		     



		



		2.  What is your position on these issues?



		a. 

		     



		b. 

		     



		c. 

		     



		



		3.  Are there any areas where you agree or are close to agreement with the other party?



		     



		4.  What are the areas of greatest disagreement? 



		     



		5. In areas of disagreement, what criteria will you use to judge the merits of your claims?



		     



		6.  What are the possible resolutions to this dispute, whether or not you favor them?



		     



		7.  What is important in your agreement to satisfy you and why are they important?



		     



		8.  What do you believe are the most important points to the other party?



		



		     



		9.  Where you have different opinions, do you have anything to support your belief such as policy, notes, receipts, witnesses, photos, etc.?



		     



		10.  Are there issues regarding this mediation you are not willing to discuss?



		     



		



		11. If we do not arrive at an agreement what are your options?



		     



		12.  Please indicate which of the following statements are more important to you?



		a.

		An immediate solution even if it is less that I would like?                   

		 FORMCHECKBOX 
 YES

		 FORMCHECKBOX 
 NO

		



		b.

		A big win even if I have to wait a few years?       

		 FORMCHECKBOX 
 YES

		 FORMCHECKBOX 
 NO

		



		c.

		Exercising some control over the outcome now?    

		 FORMCHECKBOX 
 YES

		 FORMCHECKBOX 
 NO

		



		



		13. If this goes administrative hearing or court, what are all the issues you believe will be disputed?



		     



		14.  Do you have any suggestions as to what the mediator might do that would help bring about an early resolution to this dispute?



		     



		15.  Is there any other information that might have a bearing on this matter?



		     



		



		     

		

		     



		Self Assessor Name:

		

		Date:
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		CASE NUMBER: 

		     

		DATE: 

		     



		The parties signing this document agree to the following:



		



		Maintain respectful behavior and use appropriate language. Either party may not, at Anytime, make an Attempt to threaten or harm the other during this session. To do so Immediately ends the session.  The parties participating in the session may bring any material relevant to the mediation.   By signing this agreement the parties acknowledge having received, read and understood the Confidentiality Agreement Statement.



		



		The Mediator’s Role: The parties agree to submit their case for non-binding mediation with the Department of Public Safety’s ADR Program.  The process is non-binding unless the affected parties sign a written agreement that bounds them to the agreement. The parties understand that the mediators are neutral third parties.



		



		Participants and Procedures: No admission of guilt or wrong doing by either party is implied by participating in this process. The mediator may have joint or separate confidential meetings with the parties during the session.  If either the mediator or the parties fell that a resolution cannot be reached, or that further mediation will not be beneficial, a decision to discontinue or terminate, the session will be discussed in the presence of the parties.



		



		Legal Rights/Duties: If mediation resolution proves unsuccessful in an Equal Employment Opportunity grievance either party maintains the right to file a formal complaint.



		



		Written Agreement: If the parties come to an agreement the mediator will provide a copy of the agreement in writing to both parties.  Each party will have the opportunity to review the draft and request changes until all parties are satisfied that it represents the terms which they agreed upon.  The written agreement is binding upon all parties after it has been signed.  If the parties fail to reach an agreement regarding the issues, or if the mediation has been terminated, the parties will sign a statement of Non-Agreement.



		



		Representatives: All representatives must provide a statement from the agency or entity they represent indicating their signature in this agreement will bind that agency or entity.



		



		Mediator(s):                                                                           

		     

		and

		     

		are the mediators



		appointed by this agency to provide mediation services to these parties.  All known conflicts of interests have been disclosed. The parties agree upon the appointment of the named mediator(s).  





		By signing this agreement acknowledges that you have read and understand it and agree upon your own free will to be bound by and to bind to its terms.



		Individual Parties:



		Print: 

		     

		Sign:

		

		Date:

		     



		



		Print: 

		     

		Sign:

		

		Date:

		     



		



		Representative Party:



		For: 

		     

		



		

		



		Print: 

		     

		Sign:

		

		Date:

		     



		Representative Party:



		For: 

		     

		



		

		



		Print: 

		     

		Sign:

		

		Date:
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		The mediation of :

		                                                                                                  

		



		To promote communication and facilitate resolution the parties agree to the following:



		



		1.  

		This mediation is considered settlement negotiations for the purpose of all state and federal rules protecting disclosures made during the process from later use as evidence.



		



		2. 

		This confidentiality agreement extends to all present and future civil, judicial and administrative or other proceedings related to this dispute.



		



		3.   

		The participants’ sole purpose in participating in mediation is to agree on a resolution.



		



		4.  

		In some cases, the mediation process can continue after the date appearing below.  Therefore, the mediator’s oral and written communications with the parties is a continuing effort to resolve the dispute and is subject to this agreement.  This agreement must be signed before the mediation session begins.



		



		5.  

		The written agreement prepared at the conclusion of the session is subject to limited disclosure, is binding, and enforceable once it is approved by the ADR Coordinator.



		



		6.  

		The only records to be kept after all the mediation sessions are signed agreements or non-agreements.  Neither parties nor mediators may leave the sessions with notes, drafts, or any other form of written documentation created during the course of the mediation.  All documents except those to be maintained will be shredded at the end of the session.  No cell phones or recording devices will be allowed in mediation.



		



		7. 

		Mediators who participate in this session cannot be subpoenaed or compelled to testify regarding the mediation.



		



		8.  

		Mediators are required to disclose to law enforcement any information involving child abuse or neglect, criminal activity or threats of violence to self or others.



		



		9. 

		Any meetings (“caucus”) between the mediator and an individual party shall be kept confidential except when the party specifically authorizes disclosure.



		



		10. 

		Other:

		



		

		



		Parties:



		Print: 

		     

		Sign: 

		

		Date: 

		     



		



		Print: 

		     

		Sign:

		

		Date: 

		     



		



		Print: 

		     

		Sign:

		

		Date: 

		     





ADM: 50 Alternative Dispute Resolution     
Attachment A: Page 1 of 1
Revised 10/20/09




		[image: image1.jpg]





		DEPARTMENT OF PUBLIC SAFETY

DISCLOSURE OF MEDIATOR 


CONFLICTS OF INTEREST  

		[image: image2.png]









		



		



		I ,

		     

		, a mediator appointed to serve the parties to



		the attached agreement disclose the following conflict(s) or potential conflict(s) of interest:



		



		     





		



		Signed:                                                                       

		

		Date: 

		     



		



		With this disclosure, should either party object to my service I will remove myself and notify the ADR Coordinator of my removal.
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		The parties have reached an agreement this         day, of        20     .



		



		The following terms are intended to resolve the existing dispute between them.  These terms agreed upon seek to protect the parties from any negative consequences in the future as a result of agreeing in this resolution. The specific terms are as follows:



		Party # 1 agrees as follows:       



		



		Party # 2 agrees as follows:       



		



		Party # 3 agrees as follows:       



		

		



		All parties agree as follows:       



		



		All parties agree to meet on        with mediator(s) to review the completion and terms of this agreement.



		This agreement is a final and a complete statement of the agreement between the parties whose signatures are verified below.  The Department of Public Safety’s ADR Coordinator will keep the signed original of Confidentiality Agreement, Agreement to Mediate, and this Mediation Agreement in a sealed file.



		Pursuant to Department of Public Safety Mediation Case Number:         all parties agree not to institute a lawsuit based on the issue resolved by this mediation settlement agreement.



		By their signatures, all parties acknowledge they have read and understood the terms stated above.  They also acknowledge acceptance of this agreement is of their own free will and that its terms are to be carried out entirely.





		Parties:



		Print: 

		     

		Sign:

		

		Date:

		     



		

		

		

		

		

		



		Print:

		     

		Sign:

		

		Date:

		     



		

		

		

		

		

		



		Print:

		     

		Sign:

		

		Date:

		     



		

		

		

		

		

		



		Mediators:



		Print:

		     

		Sign:

		

		Date:

		     



		

		

		

		

		

		



		Print:

		     

		Sign:

		

		Date:
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